
IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS AT TIHU 

DISTRICT : NALBARI 

 

G.R. Case No. 41/17 

U/S 279/338 IPC 

 

       State of Assam 

     -vs- 

        Md. Mahidul Islam…... Accused 

 

Present : Sri Anurup Bordoloi, A.J.S. 

    Munsiff cum JMCF, Tihu. 
 

Advocates appeared: 

For the State  : Ms. P. Barman, A.P.P.    

For the Defence : Mr. S.K. Talukdar, Adv.  
 

Dates of Evidence   :  06.11.17, 18.11.17, 05.12.17, 06.01.18 

Date of Argument  :  22-2-18 

Date of Judgment   :  22-2-18  
 

JUDGMENT 

1. Prosecution case, in brief, is that one Sri Hargabinda Kalita lodged an ejahar 

before the Officer-in-charge, Tihu P.S on 17.03.17 alleging inter-alia that on 28.02.17 

at about 11.00 AM a truck bearing registration number AS-01-S-7536 driving at a high 

speed and in a negligent way hit the son of the informant, Sri Bipul Kalita, in-front of 

F.C.I Tihu as a result of which the victim sustained severe injuries.  The victim was 

immediately taken to Tihu hospital by 108 ambulance from where the victim was 

shifted to a hospital at Guwahati for better treatment. The victim is still undergoing 

treatment.   

2. On receipt of the ejahar, Tihu P.S. Case No. 41/17 U/s 279/338 I.P.C. was 

registered and investigated into. On perusal of the case record it is found that the I/O 

of the case have filed the charge sheet U/s. 279/338 IPC against the accused person 

Md. Mahidul Islam and accordingly my predecessor in office have framed charge U/s. 

279/338 IPC. 



 

 
 

3. On appearance before the court, necessary copies were furnished to the 

accused and on being explained the particulars of offence U/s 279/338 IPC, the 

accused pleaded not guilty and claimed to be tried.  

4. In support of its case, prosecution side examined 8 (eight) witnesses. The 

accused was examined U/s 313 Cr.P.C. wherein he took the plea of denial. Defence 

has examined no witness.   

5. I have heard arguments of the learned counsels for both the sides at length, 

gone through the case record and perused the evidence carefully.                                                       

 

 

POINTS FOR DETERMINATION ARE: 

6.  (i) Whether the accused, on 28.02.17, drove the truck bearing number 

AS-01-S-7536 in-front of F.C.I, Tihu  under Tihu P.S. in a manner so rash or negligent 

as to endanger human life, or to be likely to cause hurt or injury to any other person 

and thereby committed an offence punishable U/s 279 IPC?  
        

(ii) Whether the accused, on the same day and place above, caused 

grievous hurt to Bipul Kalita by driving the truck bearing number AS-01-S-7536 rashly 

or negligently and thereby committed an offence punishable U/s 338 IPC?  
 

 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me describe the 

evidence in brief. P.W.1, Sri Pinku Das, has stated in his evidence that he knows the 

informant and the accused person.  The incident took place about 6-8 months ago.  

PW 1 has stated in his evidence that when he was standing outside his shop, he saw a 

truck hitting the victim, Bipul Kalita.  Thereafter, the victim was taken to Tihu hospital 

by 108 ambulance. P.W 1 has stated that he does not know the number of the truck.  

In his cross-examination, he has stated that it is not a fact that he did not state before 

police that he was standing outside his shop when the truck hit the victim. P.W.1 

stated that he does not know the speed of the vehicle at the time of incident.   

8. P.W.2, Sri Anil Rajbongshi, has stated in his evidence that he knows the 

informant and the accused person.  The incident took place about 7-8 months ago at 

F.C.I gate.  P.W.2 further stated that when he entered a hotel to drink water he heard 

that a truck has hit the victim. Thereafter, the injured was sent to Tihu Hospital by 

108 ambulance. 



 

 
 

9. In his cross-examination, he has stated that it is not a fact that he has not 

stated before police that he went to a hotel to drink water when he heard that a truck 

hit the victim.  P.W.2 does not know the number of the vehicle. P.W.2 also stated that 

he knows the accused person as the accused person was a driver at F.C.I for 18 

years.  P.W.2 deposed that he knows the victim from before.  It is not a fact that 

since P.W.2 knows the injured, he gave false evidence.   

10. P.W.3, Sri Hargabinda Kalita, the informant has stated in his evidence that he 

lodged the ejahar on 18-3-17 and he knows the accused person. P.W.3 further stated 

that on the date of incident he was sitting at a shop and at that time a boy informed 

PW 3/informant that the son of the informant was hit by a truck. PW 3 also stated 

that the victim was taken to hospital before he reached the place of occurrence. 

11. In his cross-examination, PW 3 has stated that it is not a fact that he has not 

stated before police that on 28.02.17 he was sitting outside a shop, then a boy 

informed PW 3 about the incident and when P.W.3 reached the place of occurrence, 

the victim was taken to Tihu Hospital by 108 ambulance.  P.W.3 does not remember 

the number of the vehicle.  PW 3 stated that from 28.02.17 to 15.03-07 he was at 

Tihu.  PW 3 also stated that the distance from his house to Police Station is about 

1.5km-2km. PW 3 has stated that he had to pass through the front of Tihu police 

station many times while carrying out his daily activities.  It is not a fact that the 

vehicle mentioned in the ejahar did not hit the son of P.W.3. 

12. P.W.4, Sri Bipul Kalita, has stated in his evidence that he knows the informant 

as he is the father of P.W.4.  P.W.4 does not know the accused person.  On 28.02.17, 

P.W.4 was standing in-front of F.C.I godown.  At 11.00 AM a truck hit him from the 

back side as a result of which PW 4 became unconscious. Someone took him to 

hospital at Guwahati. P.W.4 got hurt on his left leg. 

13. In his cross-examination, he has stated that he does not know the number of 

the vehicle.  Since P.W.4 was unconscious, he does not know what had happened 

after he was hit by the truck.   

14. P.W.5, Sri Rajib Baishya, has stated in his evidence that he knows the 

informant and the accused person.  The incident took place about 7-8 months ago in-

front of F.C.I.  P.W.5 heard that there was an accident. 

15. In his cross-examination, PW 5 has stated that he does not know the contents 

of the seizure list. He also stated that he has not seen the accident.   

16. P.W.6, Sri Mintu Dutta, has stated in his evidence that he does not know the 

informant and the accused person.  About 6-7 months ago, when P.W.6 was having 



 

 
 

tea in a shop, he heard that an accident occurred.  P.W.6 went to the spot and saw 

the victim lying on the road.  Thereafter, ambulance was called and the victim was 

taken to hospital. 

17. In his cross-examination, PW 6 has stated that he has not seen the accident.   

18. P.W.7, S.I. Kanak Ch. Sarma, has stated in his evidence that on 17.03.17 he 

was at Tihu P.S.  On that day the informant lodged an FIR. PW 7 has stated that he 

got the information regarding the accident on 28-2-17. After that, P.W.7 went to the 

place of occurrence.  PW 7 has stated that the place of occurrence was in-front of 

F.C.I gate.  PW 7 further stated that one Bipul Kalita/victim was hit by a truck bearing 

registration number AS-01-S-7536 from the back side.  The victim was then taken to 

Tihu hospital by ambulance 108.  On that day P.W.7 had not found the truck.  Later 

the owner of the truck brought the truck to police station and P.W.7 seized it.  The 

driver was arrested and later released on bail.  The vehicle was examined by MVI.  

P.W.7 collected the MVI report.  Later zimma of the vehicle and the documents was 

given to the owner.  Medical report of the victim was collected.  Report reveals 

fracture on leg.  Statements of witnesses were recorded and thereafter charge-sheet 

was filed against the accused U/s. 279/338 IPC.  P.W.7 drew the sketch map.  

19. In his cross-examination, he has stated that he had recorded the statement 

of Pinku Das.  P.W.7 has not recorded the statements of other persons near the place 

of occurrence.  P.W.1 has not stated before police that he was standing in-front of his 

shop.  It is not a fact that P.W.2 stated before police that P.W.2 went to drink water 

at a shop and came out when he heard the noise of truck hitting the victim.  It is not 

a fact that P.W.3 has stated before police that when P.W.3 was sitting in-front of a 

shop, a boy came running and said P.W.3 that a truck hit his son. PW 7 has stated 

that the FIR was lodged after 17 days from the date of occurrence. It is not a fact that 

the accused person is not connected with the accident.  It is not a fact that the 

accused person is innocent.   

20. P.W.8, Dr. Dhananjay Kalita, has stated in his evidence that on 28.02.17 he 

was at Tihu F.R.U.  P.W.8 examined Bipul Kalita, C/o. H.G. Kalita, aged 35 years at 

12.15 PM.  Fracture on left upper leg was found.  First aid was given and then he was 

referred to GMCH.  In his cross-examination, he has stated that on 28.02.17 there was 

no requisition from police to examine the victim.  P.W.8 has not seen any report. PW 8 

also stated that the injury sustained by the victim might also be result of a fall. 

21. On perusal of the evidences on record it is seen that only PW 1 has stated that 

he saw the truck hitting the victim in front of FCI gate at Tihu while he was standing 



 

 
 

outside his shop. During cross examination of PW 1, he denied the fact that he has 

not stated before police that he was standing in front of a shop when the truck hit the 

victim. However, during cross examination of I.O., he denied the fact that PW 1 has 

stated before him that he was standing in front of a shop when the incident occurred. 

Such contradiction in the evidence of PW 1 creates a doubt as to the credibility of the 

evidence given by him. Apart from PW 1 there is no other eye witness to the incident. 

PW 2 has stated that he went to a hotel to drink water when he heard about the 

accident. PW 3 has stated that he was sitting in front of a shop and was not at the 

place of occurrence and has not seen the accident. PW 4 was the victim and he stated 

that he became unconscious after being hit by a vehicle from the back side and does 

not know anything what happened after that. PW 5 and PW 6 also stated that they 

have not seen the accident. 

22. From the above discussion it appears that there are inconsistencies and 

discrepancies in the evidence of the prosecution witnesses which create doubt about 

the prosecution case and reliability of the evidence of the prosecution witnesses.  It is 

the cardinal principle of criminal jurisprudence that the prosecution has to prove the 

case against the accused person beyond all reasonable doubt and if there is such 

doubt, then that favours the accused. In the instant case, from the discussion made in 

the foregoing paragraphs, I am of the considered opinion that the prosecution has 

failed to the prove the offences U/S 279/338 IPC against the accused person beyond 

all reasonable doubt and as such, the accused is liable to be acquitted of the said 

offences. 

23. In the backdrop of the above discussion, I am of considered opinion that the 

prosecution has failed to prove the charge against the accused person beyond all 

reasonable doubt. As such the accused person deserves acquittal from charges u/s 

279/338 IPC.  

 

 

 

 

 

 

 

 

 



 

 
 

O R D E R 

23.     In view of the conclusion made above, I hold the accused not guilty of 

the offences U/s 279/338 IPC and hence, he is acquitted of the offences U/s 279/338 

IPC. The accused is set at liberty forthwith.   

24.   The bail-bond of the accused shall remain in force for a period of six 

months from the date of this order.  

25.   The judgment is delivered in the open Court in presence of the accused 

and his learned Counsel. 

  Given under my hand and the seal of this court on this 20th day of 

February, 2018.                 

                       

 

 

 

Typed by me,               (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Sri Pinku Das 

P.W.2- Sri Anil Rajbongshi 

P.W.3- Sri Hargabinda Kalita 

P.W.4- Sri Bipul Kalita 

P.W.5- Sri Rajib Baishya 

P.W.6- Sri Mintu Dutta 

P.W.7- S.I Kanak Ch. Sarma 

P.W.8- Dr. Dhananjay Kalita 

 

2. Prosecution exhibits:  

Ext.1-  Ejahar 

Ext.2-  Seizure List 

Ext.3- Seizure List  

Ext.4- Sketch Map 

Ext.5- Charge-sheet 

Ext.6- Medical Report 

  

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Witness:   Nil 

 

6. Court Exhibits:  Nil 

  

 

 

 

 

  Munsiff cum JMFC, Tihu 

 

 


